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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

CONSOLIDATED COMPANIES, CIVIL ACTION
INC.
VERSUS NO: 06-4700
LEXINGTON INSURANCE SECTION: "S" (1)
COMPANY

JUDGMENT

The case proceeded to trial before a jury from July 7, 2008, to July 11, 2008.
Considering the answers of the jury to the interrogatories propounded by the court at the
conclusion of the matter,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that there be judgment
in favor of the plaintiff, Consolidated Companies, Inc., and against the defendant, Lexington
Insurance Company, as follows:

Judgment in the amount of $24,669,787 for uncompensated losses, consisting of

Inventory ............... $ 617,178.00
Building Damage . . ..... .. $ 1,578,682.00
Extra Expenses .......... $ 2,887,688.00
Business Interruption . . . .. $19,586,239.00,

legal interest to run from date of judicial demand,
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Judgment in the amount of $6,167,446.75 for statutory penalties, pursuant to La. Rev.
Stat. 22:658, legal interest to run from date of judgment;

Judgment in the amount of $2,500,000 for statutory damages, pursuant to La. Rev. Stat.
22:1220, legal interest to run from date of judgment.

All costs are taxed against defendant Lexington Insurance Company.

New Orleans, Louisiana, this 15th day of July, 2008.

ZIM%M a%‘fr —a

MARY ANN VIAL LEMMON
UNITEP STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
FASTERN DISTRICT OF LOUISIANA

CONSOLIDATED COMPANIES, CIVIL ACTION
INC.

VERSUS NGy G6-4700

LEXINGTON INSURANCE SECTION: "S" (1)
COMPANY

ORDER AND REASONS

T IS HEREBY ORDERED that Consolidated Companies, Ine."s motion for partial
SUTITIATY éiiiig?}?:s!?i i GRANTED IN PART AND DENIED IN PART. (Document #49.)

PTIS FURTHER ORDERED that Lexington Insurance Company’s motion for partial
summary fudgment is GRANTED IN PART AND DENIED IN PART. (Document #3731

i BACKGROUND

Lexington Insurance Comparny (Lexington) ssued all risk policy No. LE 7478731
covering losses up to $25,000,000 for business interruption, expenses, and damage w real and
personal property o Consolidated Companies, Inc. (Coneo). Asare sult of Hharicane Katring,
Coneo’s food distribution facility in Haraban, Lowsiena, suffered damage. Lexington made a

seneral advance of $3,000,000 to Conco, but has not paid the business interruption clam,
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Coneo {Hled o complaint for breach of contractual obligations under the poboy. Congo
seeks penatties under La. Rev, Stat. 22:638 because Lexington has arbitranly and capriciously
fatied to adiust and pay the clatms in 2 dmely manner. Conco further seeks penalties, alleging
that Lexmgton has breached s duty of good faith In adjusting clanms anly and promptly in

violation of La, Rev, Stat. 22:1224L

Conco and Lexington filed cross motions for partial summary judgiment o resolve issues

concerning the Business nlerruption coverage and penalties,

1L DISCUSSION

A Summary judgment standard

Swmnary judgment is proper when, viewing the evidence in the light most favorable

the non-movant, “tere 8 no genuine issue a8  any maierial fact and .. . the moving party 1s

Com

nent as o matter of law " Ambureey v, Corhart Refractories Corn,, 936 F.2d 803

809 {8th Cir. 1991): Fed. R Civ, P. $6{c). 1f the moving party meets the initial burden of
establishing that there 1s no genuine issue, the burden shifts to the non-moving purty 1o produce

evidence of the existence of u genuing issue for tial. Celotex Corp. v, Catretn. 106 5,00 2548,

D

2852 (1986}
5. Business inferruption under the lnsurante contract
The cross motions for purtial summary judgment concern the following provisions ol the

interruption coverage:

policy conoer
BUSINESS INTERRUPTION

i

Business interruption means toss resulting {from necessary interruption of business
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[f such logs occurs during the term of tis policy, 1t shall be adjusted on the basis
of the artual loss sustained by the insured. during the period of restoration,

3 §%

consistng of the net rm; It o dossy which is thereby prevemed from being

1 L’s‘?z‘ei}:“?"ﬁ\‘ ad ¢ XpEnses fexe f&féuu” (i!d;!mm gﬁisS'?"’i};‘gz(, b ‘mi\z o the
extent that they must necessarily continue during the s ;t%z.ummm of business, and
!

¢ 1o the extent © which they would have been meurred bad no loss ocourred.

Orecdivary gh;z}‘mié is defin % te be §§ entire payroll expenses for all emplovees of
the msmad eoeepd é."&if?ifm secutives and department managers,

- shall not be Hable for any loss resulting from the time reguired W
1stock. Finished stock shall mean stock manufactured by ihe
the ordinary course of the fnsured's business i ready fur

packing, xiii;}f'ﬂx)%EL OF 3R,

(1) RESUMPTION OF OPERATIONS: It iz u condition of this msurance that
i the éi%&isik);% could reduce the loss resulting from the interruption of business
by a compleie or partial resumption of operations, or
by by making use of other available stock, merchandise or focation such
reduction will be taken ivoacsount in arriving at the amount of loss hereunder,
but only to the extent that the business interruption loss covered under this policy

15 therehy reduced.

(25 EXPENSE TO REDUCE LOSS: Ths policy also covers such expenses as
are nec ’»mmi ncwrred fo ’w purpose of reducing any business mm“mgnmg, foss

¥
under thig pelicy, prov ai,%(}ii such coverage shall not exceed the amount by whic
the 33&»2;%&% interruption loss covered under this policy 1s thereby reduced.

(3y EXPERIENCE OF BUSINE i1 determining the amount of net profit
Lor toss), cha zg.;a s and expenses covered hereunder for the purpose of ascertaining
sustained, due consideration shall be 5 iven to the experience of
the msured r?E?%iS‘-?‘i@‘iS before the date of damag e or f§:‘sl crion and to the
probable experience therealter had no loss oceurre

cof an Instrance contract and 1z exclusions s g guestion of luw, See

Tarvis Cheistian Ooll Vo Nat'l Union Fire los, Co, OF Piashurgh, Pa., 197 FAd

[
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v, the general roles of contrae! iInterpretation apply © detenmine the

comnmon imtent of the parties o the contract. Sge Louwisiang Ins, Guar, Assn v, Intemstate Fire &

o, O30 So. 24 785763 (La. 1994), The intent of the parties as reflected in the policy
determings the extont of the coverage. Id. The words of an insurance policy are given their

seneral, ordinary, plain, and proper meaning .. . unless [they] have acquired a technical

i1 £ 3
AT W i

Conce contends that its business mierruption loss o by 19,379,642, Conee

argues that, pursuant o the policy, the calculation of the amount of loss consists of (1) the net

i

profit which is prevented from being earned and 2) the charges and expenses (€ xcluding ordinary

payroll). Conco contends that, because it resumed operation, the net profit in step one is reduced

by the net profit earned for the period. Applying these principles, the net profit thatis prevented

from being earned i appr wely $7,071,120 [$7.330,126 (the net proflt prevented from being

wiion (the net profit carned during the restoration)], und the charges
finary pavroll) are §12,308,522, for o total business mterruption loss
of §19,379.642

Lexington argues that Conca’s interpretation of the business interruption provision
results i a massive windfall, Lexington argues thar Conco resumed operations and was able to

we period of restoration: therefore, a reduction must be taken inw

generate profits durl

sccount for the gross margin earned from the resumption of operations, The formula proposed

by Lexington is as follows: “but for” profit, plus charges and expenses (excluding ordinary

sayroll), minus gross margin (sales minus the cost of sales). Lexinglon argues that the only

e
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difference berween Conco's formula and Uz {ormula is that Lexington argues that the reduction

3

tions should be the gross margin, and Coneo argues that it sheuld

due to the re
he net profit. Lexington and Conco agree that the only issue before the court s the proper

rmula to measure the Joss because the amount of cack element of the formula has not yet been

finahzed by onther puty.

o the policy states that the Toss “shall be adjusted on the basis of the

esieed Frvec weauiess it cothvn Fricspreast ivsisrey Five TS S PN . iy .
SEOTHESE TSNS RRNIGR by the THRSUFEH, i iRy e per is‘ng (G FESEGFGHOR, CORSEsE of i et Hiia {};11

s foxs) which is theveby prevenied from being varned and of el charges and expenses

y

texcluding ordinary payroll),” subject to centain stated limitations, The actual loss determined in

of the net profit (or loss) that Is prevented from being earned. s then

step one, const

adiusted by redoomg € iculation by the amount of net profit that was carne

Anplying the tanguage of the poliey, the court concludes that the measure 0 be used 10

reduce the business nterruption foss is the net profit, not the gross margin, Accordingly, Coneo’s

motion for partial summary judgment is granted, and Lexington’s motion for partial sumnwr
i denied as to the formula to be applied under the policy o caloulute the business

interruption |

O, Measure of penaliies

]

Coneo argues that, if the jury finds that Lexington ucted arbitrarily, < priciousty, and

without probable cause in failing to pay Conco’s claim on 4 timely basis, Lesington shall be

33

lable under La. Rev. Stat, 22:658 for a penalty of 50% of the amount found to be duc from
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es. Conco Arther contends that Lexington may be lable under Lal

Lexington and attonn
Rev. Star, 22:1220 for up to double Conce’s damages and unpaid “claims.
Lexmgton contends that, 371018 vlumately determined that Lesmgton owes paynunt

under the business interruplion coverage, s decision nof to pay Conco’s ¢laim is aoither

G

e
3% ,/45

arbitrary nor capricious and should not be subjected 1o penalties under L. Rev. Stat. 22:0!

Fi
s
P
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Lesington argues that i its interpretation of the busimess interru

orovision is ressonable, it caunot be subject o penalies,
Lexington further argues that, even if it is found to have violated La. Rev. Stat. 2201220,

it s not subject to a penalty equal to two times Conco’s enire”

result of a breach of the nsurer’s duties. Lexington argues that, in the absence of proot of the

amount of consequential damages resulting from a violation of 22:1220, cowrts impose the

siternate $53,004 neaa

In Sultana Corn, v, Jewelers Mutual Ins, Co.. the Supreme Court of Lowsiana adidressed

the issue of whether “actual damages must be proven before penalties may be assess

Y Thers is 2 close relationship botween the conduct described in La. Rev. Stat, ’"’r ¥

CEirst Premiure Ing Groun, 934 So.2d 134, 1493 (La, Cu App. 20061

here 1220 provides the 5:5‘0 wter penalty, it supersedes La. Rev, Siat, J.J,Mk
such &imi the nsured cannot recover penalties under both ,»;f:xmzei; §En>* visver, becasse La

y

Stat, 22:1220 dogs not provide fora 'vimm}« HE
penalties under its provisions and attomey fees under La
failure to timely pay his claim after receiving satisfactory proololloss”

es. the insured s entitled W recover tie ;;;;‘::&i';ifr
Rew, xm. .:‘;: A% for s msurer’s

;ii"%?ﬂé'l‘x‘;'};’ OF Capy s

i
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L2003 IS Batutes subjocting mswrers 1o penaly
such as La. Rev. St Ann 22:1220, we considered penal and, ag such, shouid be swrictly
construed.” Lot 1117

220000 tmposes o duty of good faith and fair dealmg on insurers. [An]
S

ey Bepesa o bysagy 3
NRUrer hreaches e g

sty of good §

aith and fair dealing 111 commits one of the acts enumerated
M 22122008y dos

iand Risk ins, Coo v, State Parm Mul, Awto, s Co, 043

So.2d 242 (La. Cr, App. 19941, Subsection (C) of La Rev, Stat 2201220 stipulates the ponalues

whick may be awarded [or an insurer’s breach of its duty o perform any of the sets enumerated
i Subsection (B, ianin

wrer commits any one of the acts in 22122081 » discretionary

1 (O without g showing of damages. id st

Thus, under

subsection (UL Lex

ington may be subject 1o penalties up 0 an amount not o

thousand dollars, wlichever is greater. T

LANELONn & ion

or partial summary judgment on this issue ix granted

k: LLRAG .

10, 22 22000 provi

I acdbidion (0 any W

oral of 3 gsm’%‘ai dam
immiz ot

¢ imposed duty, the claimant may be

nages to whnch a claimant is entitled for

awarded penalties assessed against the
sedd two times the damages sustamed or
cgreater, Such penalties, f

H
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five thousand
awarded, shall not be gsed by the msurer
£y gmsz;;”}cmve foss expertence for the purpose of seliing rates or
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HE CONCLUSION

Conco’s motion for partial summary judgment is granted as 1o the formula to caleulare
the loss under the business interruption provisions of the policy, The measure 1o be used 1o
reduce the business interruption loss is the net profit, not the gross margin.

Lexington's motion for partial summary fudgment is granted as (o the measure of

ry finds that it acted arbitranly and capriciously 1 its decision not to pay

penalties i the

Mty o 2 yentas 3T e e
gamages sudinmad a5 d

Conee’s clabm. Lexington may be subjected to penalties based on the

cesult of the insurer's failure 1 pay or five thousand dollars, whichever is greater,

* S

g

dav of September, 2007,

M@i%} M

u?ix ANN VIAL LEMMON
UNITED STATES DISTRICT JUDGE




